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On 12 July 2016, the Arbitral Tribunal in the case between the 
Philippines and China delivered its award.1 The Tribunal’s ruling 
represents a sweeping victory for the Philippines and fundamentally 
alters the international legal land, or more appropriately, seascape 
of the South China Sea. This article has three aims: first, to outline 
the character of the Tribunal and the status of its award; second to 
summarize the Tribunal’s main findings; and third, to explore some 
of the potential implications of the award, both within and beyond 
the South China Sea.

The Tribunal and the Status of the Award

Both China and the Philippines are parties to the United Nations 
Convention on the Law of the Sea (UNCLOS, or the Convention). 
Part XV of the Convention, which deals with the settlement of 
disputes, sets out a variety of “compulsory procedures entailing 
binding decisions” including arbitration in accordance with procedures
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contained in Annex VII.2 It is these provisions that the Philippines 
invoked to initiate the arbitration through a Statement of Claim of 
22 January 2013.3 As the Tribunal arose from UNCLOS, sovereignty 
questions concerning disputed islands in the South China Sea were 
beyond its jurisdiction.

China rejected the initiation of the arbitration, arguing that the 
Tribunal lacked the jurisdiction to hear the case.4 Nonetheless, on the 
basis that both China and the Philippines are parties to UNCLOS, 
the Tribunal was duly constituted,5 with the Permanent Court of 
Arbitration (PCA) in The Hague acting as the registry for the case and 
venue for hearings. In light of China’s challenge to its jurisdiction, 
the Tribunal bifurcated its proceedings, considering jurisdictional 
issues first. On 29 October 2015, in its Award on Jurisdiction and 
Admissibility,6 the Tribunal found that it had the required jurisdiction 
to proceed with the case with some jurisdictional issues held over 
to the merits phase of the proceedings.7 China refused to participate 
in the case directly,8 and although the Tribunal’s award is “final 
and binding and without appeal”,9 Beijing has robustly rejected it.10

Main Findings in the Award

Historic Rights and China’s Nine-Dash Line

The nature and scope of China’s claims within the so-called “nine- 
dash line” depicted on Chinese maps of the South China Sea has 
been a longstanding source of ambiguity in the South China Sea 
dispute. Given this uncertainty, coupled with China’s refusal to directly 
participate in the case, the Tribunal assessed China’s conduct within 
the nine-dash line. The Tribunal determined that China’s claims 
within the line represented “a constellation of historic rights short 
of title”.11 Following on from this finding, the Tribunal found that 
any historic rights claim to resources within the nine-dash line were 
extinguished and, therefore, “incompatible” with UNCLOS.12 This 
ruling was founded on the view that the Convention was designed 
to be comprehensive in nature regarding rights within maritime zones 
meaning that the rights of the other South China Sea coastal states 
within their EEZs and continental shelf areas “leaves no space for 
an assertion of historic rights”.13

Status of Insular Features

In evaluating the Regime of Islands, that is, Article 121 of UNCLOS, 
and providing an authoritative interpretation of its provisions, the
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Tribunal directly addressed one of the crucial ambiguities in the 
Convention. That is, the challenge of distinguishing between above 
high-water insular features which are able to generate extended 
maritime claims, and those that should be classified as “rocks”, 
which in accordance with Article 121(3) “cannot sustain human 
habitation or an economic life of their own” and which therefore 
“shall have no exclusive economic zone [EEZ] or continental shelf”.14

The Tribunal concluded that the assessment of a particular 
feature was not to be based on geological or geomorphological 
criteria.15 That is, that the term “rocks” is meant to apply only 
to features “composed of solid rock”.16 Further, it emphasized that 
assessment should be on the basis of the feature’s “natural capacity” 
to sustain hum an habitation or an economic life of its own, 
“without external additions or modifications intended to increase 
its capacity” to do so.17 The Tribunal w ent on to determ ine 
that only features w ith a capacity to sustain either “a stable 
community of people for whom the feature constitutes a home and 
on which they can remain”18 or economic activity that is “oriented 
around the feature itself and not focused solely on the waters or 
seabed of the surrounding territorial sea” and not dependent on 
outside resources, or purely extractive in nature, are capable of 
generating extended maritime claims.19 It also made clear that the 
text of Article 121(3) is disjunctive, meaning that either capacity 
to sustain human habitation or economic life is required in order 
for a feature to escape being classified as a “rock”,20 and that the 
assessment of insular features concerns their capacity to sustain 
human habitation or economic life rather than whether a feature is 
presently or has historically done so.21 Indeed, the Tribunal considered 
that evidence relating to the historical use of features as “the most 
reliable” for the assessment of a feature’s capacity to sustain human 
habitation or an economic life of its own.22

The Tribunal’s ruling on Article 121 arguably represents an 
important clarification of one of the most ambiguous provisions of 
UNCLOS and is certainly the first judicial attempt to meaningfully 
address the central conundrum of the Regime of Islands. The Tribunal 
did, however, emphasize that assessment of insular features should be 
on a “case-by-case basis”,23 and with “due regard” to the possibility 
that a group of islands may collectively provide for human habitation 
or economic life.24 These considerations allow a necessary degree of 
flexibility in the assessment of whether a particular insular feature 
should be classified as an island capable of generating extended 
maritime claims, that is, EEZ and continental shelf rights, or is a
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mere “rock” which cannot. However, they also introduce new language 
open to differing interpretations and therefore arguably provide fresh 
uncertainties in the interpretation of the Regime of Islands.

On the basis of the above interpretation of Article 121, the 
Tribunal concluded that none of the above high-tide features in the 
Spratlys “are capable of sustaining human habitation or an economic 
life of their own” and that therefore they are legally rocks without 
EEZ or continental shelf entitlements.25 Consequently, individually 
or collectively, they are not capable of generating extended maritime 
claims beyond a 12-nautical mile territorial sea. Similarly, Scarborough 
Shoal was determined by the Tribunal to be a rock.26

With regard to low-tide elevations (LTEs), that is, features that are 
submerged at high-tide but uncovered at low-tide, the Tribunal noted 
that, in keeping with Article 13(2], an LTE generates no territorial 
sea of its own except where it falls wholly or partially within the 
breadth of a territorial sea generated by an above high-tide feature 
or the mainland. The Tribunal acknowledged this, then made the 
point that, even though Article 13(2) does not expressly state it, it 
follows that LTEs are also “not entitled to an exclusive economic 
zone or continental shelf”.27 The Tribunal also concurred with the 
ruling of the International Court of Justice (ICJ) in the 2012 Nicaragua/ 
Columbia case that “low-tide elevations cannot be appropriated” in 
the same manner as land territory, although a coastal state will have 
sovereignty over LTEs situated within its territorial sea by virtue of 
its sovereignty over the territorial sea itself.28

On the basis of the evidence before it, the Tribunal classified 
certain features as LTEs, for example, Mischief Reef and Second 
Thomas Shoal. Moreover, as a consequence of its ruling on the 
nine-dash line, coupled with its conclusion that none of the above 
high-tide features of the Spratlys can generate EEZ or continental 
shelf rights, the Tribunal observed that Mischief Reef and Second 
Thomas Shoal are located in an area “not overlapped by the 
entitlements generated by any maritime feature claimed by China” 
and that therefore these LTEs “form part of the exclusive economic 
zone and continental shelf of the Philippines”.29

Conduct of Parties

Having found that the above-mentioned LTEs are part of the EEZ 
and continental shelf of the Philippines, the Tribunal ruled that 
China, through its artificial island-building activities on these features 
without permission being granted by the Philippines, had infringed 
the Philippines’ sovereign rights, and was therefore in breach of
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Articles 60 and 80 of UNCLOS . 30 The Tribunal also found that 
China has violated the sovereign rights of the Philippines in its 
EEZ and continental shelf by interfering w ith Philippine fishing 
and petroleum exploration activities and failing to prevent Chinese 
fishermen from fishing in the Philippines’ EEZ.

In particular, the Tribunal found that China had acted contrary 
to A rticle 77 in  p reventing  the P h ilipp ines  from undertak ing  
activities related to non-living resources at Reed Bank.31 The Tribunal 
further concluded that China contravened Article 56 concerning 
the P hilipp ines’ sovereign rights over the living resources of its 
EEZ through China enacting a moratorium on fishing in the South 
China Sea without excepting areas of the South China Sea w ithin 
the Philippines’ EEZ and limiting the moratorium to Chinese flagged 
vessels.32 The Tribunal ruled that China had acted unlawfully in 
preventing Filipino fishermen from undertaking traditional fishing 
at Scarborough Shoal.33 The Tribunal also determ ined that the 
actions of Chinese law enforcem ent vessels in  the v icin ity  of 
Scarborough Shoal had “created serious risk of collision and danger 
to Philippine vessels and personnel”,34 thereby violating m ultiple 
rules of COLREGS,35 and in consequence, China was found to have 
breached Article 94.

Failure to Protect and Preserve the Marine Environment

The Tribunal ru led  on the harm ful fish ing  p ractices and the 
harvesting of endangered species on the part of Chinese fishermen, 
as well as China’s construction activities on seven reefs in the 
Spratlys against the context of the obligation under UNCLOS to 
protect and preserve the marine environment under Article 192.36 
The Tribunal found that through its reclam ation activities, China 
had caused severe harm to the coral reef environment and violated 
its obligation to preserve and protect fragile ecosystems and the 
habitat of depleted, threatened, or endangered species. In particular, 
the Tribunal ruled that China, “through its toleration and protection 
of, and failure to prevent” Chinese fishing vessels from engaging 
in such harmful practices, had breached Articles 192 and 194(5).37 
Further, the Tribunal found that China, through its island-building 
activities, was in breach of multiple provisions of UNCLOS.38

Dispute Settlement

Finally, the Tribunal found that during the course of the case, China 
had “aggravated and extended” the disputes between the parties
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through its dredging, artificial island-building and construction 
activities. In consequence, China’s actions had inflicted “permanent, 
irreparable harm to the coral reef habitat” of Mischief Reef whilst 
“permanently destroying evidence of the natural condition” of 
multiple insular features through such activities.39

Implications of the Arbitration Award

While the award does not address the fundamental cause of the 
dispute, i.e. sovereignty over disputed islands, it nonetheless 
has significant implications both within and beyond the South 
China Sea. The Tribunal found that any Chinese historical claims 
to resources within the nine-dash line were extinguished upon 
China becoming a party to UNCLOS. This ruling, coupled with the 
Tribunal’s finding that none of the Spratly Islands or Scarborough 
Shoal is capable of generating extended maritime claims, has the 
potential to radically reshape the South China Sea dispute. The 
Tribunal’s ruling significantly reduces the extent of disputed waters 
in the South China Sea, restricting them to pockets of contested 
territorial sea surrounding islands, sovereignty over which is 
disputed. While disputes between neighbouring states would still 
exist, such as those between Indonesia and both Malaysia and 
Vietnam, this scenario transforms the spatial picture of competing 
maritime claims in the South China Sea. Additionally, the Tribunal’s 
ruling creates a pocket of high seas outside any national claim in 
the central part of the South China Sea (see Figure 1).

The Tribunal’s award clearly indicates that the Philippines’ EEZ 
extends into the South China Sea and, by extension, underpins 
analogous claims on the part of other South China Sea littoral states. 
Indeed, there is evidence to suggest that some of the South China 
Sea coastal states, excepting China (and Taiwan), are adopting a more 
robust stance with regard to asserting jurisdiction over what they 
regard as national waters, proximate to their mainland and main 
island coasts.40 Given China’s vociferous rejection of the Tribunal’s 
ruling, any such efforts on the part of the other South China Sea 
coastal states to enhance efforts to use and patrol waters off their 
coasts, but which lie within the confines of the nine-dash line, 
will be strongly resisted by China.41 Further, the Tribunal’s findings 
that Mischief Reef and Second Thomas Shoal, sites of significant 
artificial island-building on the part of China, are part of the EEZ 
of the Philippines, as well as that concerning Scarborough Shoal
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Figure 1
Maritime Claims in the South China Sea

Source: This map was prepared by Clive Schofield and Andi Arsana of the Australian 
National Centre for Ocean Resources and Security (ANCORS), University of Wollongong, 
Australia. Adapted from a map that appeared in Robert Beckman and Clive Schofield, 
“Defining EEZ Claims from Islands: A Potential South China Sea Change”, The 
International Journal of Marine and Coastal Law 29, no. 2 (2014): 199.
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offer notable potential future flashpoints. This would seem to set 
the scene for increased maritime conflicts in the South China Sea. 
At the time of writing, however, such an escalation in tensions have 
yet to materialize, providing some grounds for optimism.

The Tribunal’s ruling will, moreover, resound well beyond 
the South China Sea. Although it was specifically focussed on the 
South China Sea, and its findings are only binding on China and 
the Philippines in its specifics, it is nonetheless an authoritative and 
unanimous ruling by an international judicial body on the issues it 
addressed and therefore carries considerable legal weight.

In particular, the ruling represents a strong assertion of the 
primary role of the Convention in the international law of the sea 
and especially of the rights and obligations set out in the framework 
of maritime zones it established. The Tribunal also sought to address 
notable ambiguities in the Convention, particularly in relation 
to historic rights and concerning the regime of islands. In doing 
so, the Tribunal’s award has the potential to greatly assist in the 
development of the law of the sea.

The Tribunal’s award serves to counter apparently historically- 
inspired unilateral claims to maritime spaces. Further, the Tribunal 
found that only features that have a capacity to sustain either a 
stable community of people or economic activity that is not 
dependent on outside resources, or purely extractive in nature, 
in their natural state are entitled to generate extended maritime 
claims. This represents a major development with significant 
potential implications for insular features elsewhere. As a result of 
uncertainties over which insular features can generate what maritime 
zones, many states have advanced expansive maritime claims from 
small, sparsely populated or uninhabited islands and these claims 
are now placed in jeopardy after the ruling. It will be intriguing 
to see whether states modify their claims in light of the Tribunal’s 
award.
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